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HIGH RISK OFFENDERS BILL 2019 
Second Reading 

Resumed from 4 September. 

HON NICK GOIRAN (South Metropolitan) [7.30 pm]: I am pleased to continue the consideration of the 
High Risk Offenders Bill 2019. The opposition has indicated that it will support this bill. We support the intent 
of the bill and one of the reasons for that is our party’s strong history on law and order. It is indeed interesting 
that this bill should come on for debate today, 17 September 2019, when one of the very cases at the heart of 
the bill, the Latimer case, once again appeared before the courts earlier today. I will have something to say 
about that in due course. 

This bill is necessary because of the systemic sentencing failures that have occurred. It seeks to change the test that 
previously was whether a person was going to be a serious danger to the community, and substitute it with a new test 
that the government says is the same test; we will, indeed, need to test that ourselves in Committee of the Whole 
House. The new test is whether the person is an unacceptable risk—does the person create an unacceptable risk in 
the sense of whether they will commit a serious offence? One of the questions I have for the government, which 
we will unpack during Committee of the Whole House, is whether the changing of the language of that test will 
unintentionally ultimately change the substance of the test. 

I have previously indicated that although I support the intent of this bill, I am sceptical about its implementation. 
This is in part because of the government’s timidity in respect of the Latimer case, to which I referred earlier. 
When I earlier had the opportunity to commence consideration of this bill, I drew to members’ attention the 
disagreement that transpired during this year’s parliamentary winter recess between me and the Attorney General, 
Hon John Quigley, with regard to the outcome of a decision in July in the Supreme Court of Western Australia in 
which a high-profile sex offender, Mr Edward Latimer, was released from prison. To the extent that the mainstream 
media reported on that episode, it indicated that the Attorney General’s view was that he saw no need to quibble 
with the decision of the judge, whereas I held the contrary view that, in fact, the Attorney General had a duty to 
intervene in the matter. 

It is plain to me that the recent Latimer case demonstrates that judges sometimes include terms in supervision orders 
that are inconsistent with other laws. When I last spoke on this bill, I took members through the circumstances in 
which this particular judge had allowed this dangerous sex offender access to sex workers. That is inconsistent 
with section 190(3) of the Criminal Code Act Compilation Act 1913 and, indeed, the Prostitution Act 2000. I also 
drew to members’ attention the very strong remarks about the Latimer case that were made by the immediate past 
Labor Attorney General of Western Australia on 31 October 2006. The then Attorney General, Hon Jim McGinty, 
held the view — 

The community deserves to be protected against people like Latimer. That is the reason we brought to 
this Parliament the legislation that is now being enforced … 

The Latimer case is particularly disturbing because of the serious history of sex offences this individual has 
perpetrated. On 18 February 2015, in an article titled “Dangerous sex offender Edward Latimer back in WA prison”, 
WAtoday reported — 

A dangerous sex offender, who was freed last year, is back behind bars until a Perth judge determines his 
fate over an alleged breach of his release orders. 

I pause there to note that this was reported on 18 February 2015; that is not to be confused with 17 September 2019, 
some four and a half years later, when, eerily enough, the same dangerous sex offender has appeared before a judge 
over an alleged breach of his release orders. On 18 February 2015, it was noted that he was “behind bars” whereas, 
as we know from today, it has been reported that this individual has been released on bail. I go back to the article of 
18 February 2015 in which WAtoday reported — 

Edward William Latimer, who has a history of aggravated sexual penetration without consent and wilful 
exposure, was the first person dealt with under WA’s 2006 Dangerous Sexual Offenders Act. 

Again, I pause to remind members that the bill before the house seeks to repeal that legislation. Mr Latimer was 
the first person dealt with under the very act that the bill before the house is seeking to repeal. The article went on 
to say — 

He was released back into the community last year under strict conditions, including a curfew and wearing 
electronic monitoring technology. 

But on Wednesday, Latimer was back in court after allegedly breaching the terms of his release by staring 
and talking to women … 



Extract from Hansard 
[COUNCIL — Tuesday, 17 September 2019] 

 p6736a-6743a 
Hon Nick Goiran; Hon Alanna Clohesy 

 [2] 

This episode was four and a half years ago. Not long after that, in 2016, Mr Quigley, who of course is now the 
Attorney General in our state, had quite a bit to say about this particular dangerous sex offender. I quote from the 
Hansard of the other place of 28 June 2016 when Mr Quigley made a contribution on the Dangerous Sexual 
Offenders Legislation Amendment Bill 2015. He had this to say at the time — 

We heard not a word; just hushpuppies, because the government was coming into this Parliament with 
the full intention of surrendering the government’s authority to conduct appeals and to go down to the 
court to seek a rescission of a supervision order. Under the legislation as it currently stands, that is what 
the Attorney General can do. 

Mr Quigley went on later in his contribution to say — 
… it is a power conferred upon both the Attorney General and the Director of Public Prosecutions by the 
legislation to protect us from situations such as what happened on Saturday night … 

He went on to say — 
We know the minister’s public comment is that he should not be released. The government has something 
it can do about that. The minister had something she could do about that. She could have gone into the 
cabinet room and said, “The government has simply got to do something here. Stop sitting on your hands, 
Mr Attorney General, and instigate an application in the Supreme Court. Exercise your authority, exercise 
your power; do something in the Supreme Court.” 

This was an exchange on 28 June 2016. Mr Quigley was referring to the then Minister for Police, Hon Liza Harvey, 
and he was criticising the then government for, in his view, its lack of action at the time on this very same dangerous 
sex offender, Mr Latimer. 
This serious disagreement between me and the Attorney General, Hon John Quigley, in July this year was because 
it is the height of hypocrisy for the Attorney General in Western Australia to criticise the former government for 
allegedly not taking action that was available to it when this very same sex offender has been released under his 
tenure when he has jurisdiction to take an appeal to the Supreme Court and, might I add, in worse circumstances 
in which a judge has made an order that is plainly inconsistent with Western Australian law. This judge said that 
Mr Latimer, this dangerous sex offender, would be released into the community on conditions that included Mr Latimer 
being able to have access to sex workers, notwithstanding the fact that Western Australian law neither encourages 
nor condones that very activity. Mr Quigley could have taken action. He could have taken an appeal—the very thing 
that he criticised our government for not doing in 2016. I guess we could say the same thing about the minister 
who represents the Attorney General in this place and we could use the same language and the same terminology 
that was used by Mr Quigley in 2016. We could say, “The minister had something she could do about that. She could 
have gone into the cabinet room and said, ‘The government has simply got to do something here. Stop sitting on your 
hands, Mr Attorney General, and instigate an application in the Supreme Court. Exercise your authority, exercise 
your power; do something in the Supreme Court.’” We could say exactly the same thing that Mr Quigley was quite 
happy to say in 2016. It is for these reasons that I am sceptical about this government’s capacity, desire and will 
to enforce the very legislation it is asking us to agree to. This is a significant piece of legislation to repeal the 
dangerous sex offenders legislation in Western Australia and replace it with what will be the High Risk Offenders 
Act 2019 in the event that it passes all stages in this place. 
It is in those circumstances that I question the government’s resolve to do anything with this legislation other than 
pass it through Parliament. The legislation is of no use in keeping the people of Western Australia safe from dangerous 
sex offenders if a government does not have a desire and a will to enforce the legislation. We have once again seen 
today, 17 September 2019—this is why I say that it is very timely that this bill should happen to be debated in this 
place today—Hon John Quigley, the Attorney General of Western Australia, seemingly leading the cheer squad for 
the outcomes that occurred in the court today. The outcome that happened in the court today is that this dangerous 
sex offender has been released again on bail, despite the fact that it appears from all the reports that he has breached 
some of the so-called strict conditions that he was under—exactly the same situation that occurred in 2015, although 
in that particular instance he was “back behind bars”. He is not back behind bars tonight, as I understand it from 
all the media reports that I have read. What is this Attorney General going to do about it? Is he going to do more 
of the same? Apparently, in 2016, he was quite happy to talk about things just being hush puppies and people not 
exercising their power and their authority and sitting on their hands. What is happening at the moment? Where is 
the Attorney General at quarter to eight on 17 September 2019? Is he busy preparing an application to do something 
about this thing or is he sitting on his hands and not exercising his authority? 
Hon Michael Mischin: Are you prepared to take an interjection? 
Hon NICK GOIRAN: Certainly. 
Hon Michael Mischin: Maybe he’s decided that he doesn’t have the powers he claims ought to have been exercised. 
Either he was legally incompetent back then or just deliberately dishonest. 
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Hon NICK GOIRAN: These are exactly the matters that will need to be pursued, shadow Attorney General, when 
we get into the Committee of the Whole House, because I want an assurance that this government is going to 
enforce the legislation that it has put before us. 

Hon Michael Mischin: Or perhaps put the powers in the legislation so that he can do what he demanded be done. 

Hon Sue Ellery: Mr Acting President? 

The ACTING PRESIDENT (Hon Robin Chapple): I will accept the odd interjection. 

Hon NICK GOIRAN: I am grateful to my learned friend the shadow Attorney General for his remarks on this 
matter and I share his concern about the competence of the incumbent and the desire of the incumbent to do more 
than simply present a bill in Parliament. I support the initiative of bringing the bill to Parliament. I support its 
passage, but I want more from the government of Western Australia than that. I want a government that is going 
to enforce the law. Continuing to allow Mr Latimer, a dangerous sex offender, to run free in Western Australia is 
unacceptable. It provides no comfort to any victim of sexual abuse, let alone any other Western Australian. I hope 
the government is sincere in its intention to enforce this law, should it pass, and that this is not simply another bill 
that will give the Attorney General the satisfaction of distributing a media release. This is much too important for 
that. The dangerous sex offender legislation and what will become the “High Risk Offenders Act”—unless the 
name of the act is changed, and I would support an interrogation over that because I do not think the name of the 
bill suits its purpose, but we can look at that in due course in the Committee of the Whole House—is important 
legislation. It is not some innocuous administrative matter. This serious piece of legislation looks to deprive people 
of their liberty after they have served a sentence handed to them by a judicial officer. That in itself is a significant 
matter. Over 13 years, the Parliament of Western Australia has deemed it necessary to empower courts to detain 
people after their sentences have concluded to ensure the safety of the citizens of Western Australia. There can be 
no higher duty of the Parliament of Western Australia than the protection of its citizens. In that context, we must 
look at this legislation carefully. I would like a commitment from this government that it intends to enforce its 
provisions, which I regret to say I have not seen in the recent episode of Mr Latimer in respect of either the decision 
made in July this year or the commentary that has been made as recently as today. With those remarks, I indicate 
my support for the intent of the bill, and my intention, should the bill receive a second reading, to look in depth at 
the clauses and extract a commitment from the government that it intends to enforce the very provisions it is asking 
us to agree to. 

HON ALANNA CLOHESY (East Metropolitan — Parliamentary Secretary) [7.52 pm] — in reply: I rise to 
provide the second reading reply on the High Risk Offenders Bill 2019, on behalf of the Leader of the House, who 
is absent on urgent parliamentary business. 

I will begin with issues raised by Hon Michael Mischin, and I will go through a number of those in detail. The 
honourable member raised the differences between the bill and the election commitment. This bill implements the 
McGowan government’s commitment to extend the application of the Dangerous Sex Offenders Act 2006 to 
violent offenders and to create a High Risk (Sexual and Violent) Offenders Board. The honourable member also 
raised questions about the functions of the board. The High Risk (Sexual and Violent) Offenders Board is not 
tasked with assessing offenders. This is in part because, if the board were tasked with undertaking assessments, 
this may raise the risk of judicial reviews of such assessments. Assessments will continue to be performed by 
an informally constituted review committee, currently called the Dangerous Sex Offenders Review Committee—
Hon Michael Mischin referred to this—which will be renamed the High Risk Offenders Review Committee. This 
established system works well, so there are no plans to change it. The committee will continue to perform the 
assessment of an offender’s risk based on their risk profile. The review committee comprises representatives 
from the Department of Justice, the Western Australia Police Force and the Department of Communities, and the 
Chief Psychiatrist of Western Australia. The board will do what is currently absent from the system—that is, 
oversee the overall process relating to high-risk offenders. This will ensure integrated service provision, because 
it is critical for those offenders designated as being of the highest risk that there are no gaps in necessary services. 
The added benefit is that it is appropriate for community members to sit on the board. This would not be the case 
if the board played a role in assessing offenders. 

Hon Michael Mischin raised issues about offences. As there is no way of flagging that a person used a firearm in 
the commission of an offence, other than a specific firearm offence, which may not be applicable, an amendment 
to section 97A of the Sentencing Act 1995, made by clause 118 of the bill, empowers a court to declare an offence 
to be a serious offence for the purpose of consideration for a restricted order or post-sentence supervision order. 
Terrorism offences are not dealt with in this bill, as the commonwealth high-risk terrorist offenders scheme allows 
for the continuing detention of high-risk commonwealth terrorist offenders at the conclusion of their sentence. 

The member also raised the issue of the number of prisoners who may fall under the high-risk offenders scheme. 
Although the Department of Justice has done some modelling, it is premature to suggest how many people may 
fall under the high-risk offenders scheme, as this will depend on decisions of the Supreme Court. Further, an 
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application will reach the court only after an offender is assessed to be high risk and the Director of Public 
Prosecutions or the State Solicitor’s Office has determined that a case for an application ought to be made. Further, 
the offenders must have nearly completed their sentence before they can be considered for the scheme. The number 
of 1 100 quoted by Hon Michael Mischin refers to only the number of prisoners sentenced for offences in the 
schedule to this bill who are eligible to exit prison. Only a fraction of those offenders will be determined high risk. 

The honourable member raised the difference between supervision orders made by the Supreme Court and 
post-sentence supervision orders. The Supreme Court, which will hear applications on the highest risk offenders, 
can make supervision orders for a period as determined by the court. PSSOs, to the contrary, are made by the 
Prisoners Review Board for a maximum of two years. The honourable member has amendments on the supplementary 
notice paper to reduce the risk of constitutional vulnerability under the PSSO scheme. The PSSOs, as they currently 
stand, contain two provisions that make them vulnerable to constitutional challenge: firstly, that the chairperson of 
the Prisoners Review Board was, at the time, a sitting judge of a court vested with federal jurisdiction, namely, the 
District Court; and, secondly, the possible impermissible intrusion by the executive, namely the Prisoners Review 
Board, under the Sentence Administration Act 2003, into the decisions of the court to correct what may be viewed 
as a deficiency in sentencing. The Attorney General received advice from the former Solicitor-General on how 
best to address these vulnerabilities, and that advice has been implemented in drafting this bill. That advice is 
subject to legal professional privilege, and the Attorney General will not waive that privilege. 

The first issue is resolved by altering the eligibility criteria to appoint the chairperson of the Prisoners Review Board. 
This is achieved by requiring a sitting judicial officer to retire upon appointment. The risk arises because, under 
the Australian Constitution, state courts are independent of and not beholden to the executive arm of government. 

The second issue is resolved by making it clear that a post-sentence supervision order cannot be for the purpose 
of further punishment. The bill confines PSSOs to circumstances in which it is necessary, rather than just 
appropriate, for the prevention of harm to the community from further offending by the prisoner; removes the 
requirements that an offender undertake community correction activities, seek or engage in gainful employment 
or in vocational training, or engage in gratuitous work for an approved organisation that may be considered 
punitive; and amends the term of a post-sentence supervision order from the current fixed period of two years to 
between six months and two years. Nevertheless, section 74G(g) of the act remains, which contains a requirement 
to facilitate the offender’s rehabilitation. These changes make a clear distinction between PSSO supervision and 
a supervision order made by the Supreme Court. Hon Michael Mischin asked for clarity on that matter. The 
honourable member also asked whether there had been any constitutional changes to the post-sentence supervision 
order and dangerous sexual offender schemes. To the best of our knowledge, neither the PSSO nor the DSO 
schemes in Western Australia have been subject to constitutional challenge. 

The honourable member raised a number of issues about the High Risk (Sexual and Violent) Offenders Board. It 
is acknowledged that the honourable member is correct in that the High Risk (Sexual and Violent) Offenders Board 
is very different from the Prisoners Review Board. It does not consider individual cases. It also does not have 
a role in individual assessment or individual management. The High Risk (Sexual and Violent) Offenders Board 
is constituted in part by the directors general of the relevant departments. As such, the guidelines and advice that 
stem from the High Risk (Sexual and Violent) Offenders Board will be utilised through the management structures 
of the relevant agencies. Further, the bill specifically provides for information sharing. 

The Attorney General has given an undertaking that the Commissioner for Victims of Crime will be appointed to 
the High Risk (Sexual and Violent) Offenders Board. The commissioner has experience in supporting victims in 
drafting victim impact statements, applying for criminal injuries compensation and accessing support services. 
The commissioner is also well aware of the various victim services within the Department of Justice, including 
with regard to notifications and mediation. 

The honourable member asked who will bring applications. The Director of Public Prosecutions has emphasised 
her preference that her office focus exclusively on prosecutions. As such, the intention is that the State Solicitor’s 
Office will take over these matters. When this bill—which, incidentally, will repeal the Dangerous Sexual 
Offenders Act—comes into operation, the transitional provisions will enable the Director of Public Prosecutions 
to continue an application or proceedings that have been commenced under the Dangerous Sexual Offenders 
Act 2006. It will also enable the Director of Public Prosecutions to assist in the smooth transition of operations to 
the State Solicitor’s Office. 

The Director of Public Prosecutions and the State Solicitor’s Office have been in ongoing and productive 
conversation during the drafting of this bill, in an effort to share the knowledge and expertise built up since 
2006 when the Dangerous Sexual Offenders Act was introduced. Further, the Director of Public Prosecutions 
is a supporting agency. Therefore, under clause 40 of the bill, it can share information with the State Solicitor’s 
Office, which will be the applying agency. The independence of the applicant from the Attorney General will 
be maintained. 
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Under the Dangerous Sexual Offenders Act 2006, the Director of Public Prosecutions can make an application for 
continuing detention or supervision orders in the name of the state. In conducting those matters, the Director of Public 
Prosecutions will have the independence from the Attorney General that is provided by part 4 of the Director of 
Public Prosecutions Act 1991. Under clause 11 of the bill, the Attorney General can authorise either the DPP or 
the State Solicitor’s Office to make applications and conduct proceedings under the bill. If the DPP or SSO are so 
authorised and make an application in respect of an offender, they will have independence from the Attorney General 
in conducting that application that is provided by part 4 of the Director of Public Prosecutions Act 1991, just as 
the Director of Public Prosecutions has now. By enabling the Attorney General to authorise the DPP or SSO to make 
applications and conduct proceedings, the bill provides more flexibility in the efficient conduct of these important 
proceedings, without compromising that independence. 
The honourable member asked what was the rationale for amending section 7 of the Dangerous Sexual 
Offenders Act when drafting the bill. Hon Nick Goiran similarly asked about the impact of these amendments. 
The former Chief Justice raised concerns about the requirement that the Supreme Court find that the offender is 
a “serious danger to the community” under the Dangerous Sexual Offenders Act 2006. The characterisation of the 
Supreme Court’s satisfaction that an offender is a serious danger to the community actually detracts from the 
operative provisions of the act. Therefore, upon advice from the Solicitor-General, clause 7 has been reworded to 
provide an alternative characterisation of this satisfaction, while preserving the substance of the existing test. Under 
this bill, if the Supreme Court finds that it is necessary to make a restriction order to ensure the adequate protection 
of the community from an unacceptable risk that the offender will commit a serious offence, it will do so. In the 
case of a supervision order, the risk of committing a serious offence must be mitigated sufficiently to render the 
risk no longer unacceptable through the imposition of conditions with which the offender must comply. 
Hon Michael Mischin has placed a number of amendments on the supplementary notice paper. One of his proposed 
amendments is to change the short title of the bill to the High Risk (Sexual and Violent) Offenders Act. The 
government does not support this proposed amendment. Generally, it is left to the Parliamentary Counsel’s Office 
to determine the name of the bill. The government is comfortable with the name that the PCO has developed on 
this occasion. 
Hon Michael Mischin interjected. 
The ACTING PRESIDENT (Hon Robin Chapple): Members! The parliamentary secretary in reply. 
Hon ALANNA CLOHESY: The honourable member has also placed an amendment on the supplementary notice 
paper about not only substantial compliance but also compliance with every condition. This issue was raised during 
debate on the Dangerous Sexual Offenders Legislation Amendment Bill 2017. Advice provided by the then 
Solicitor-General is pertinent to the amendment proposed by the honourable member. Having reverse onus 
provisions that are focused on just the mandatory condition will provide a degree of flexibility to enable the court 
to impose further conditions for a number of purposes, without the need to consider the prospect of compliance. 
Use of the term “substantially complies” will have the result that the court will not need to exclude the prospect 
that a person might commit an inadvertent or trivial breach. It must be remembered that there could be 50 or more 
conditions. As was pointed out in that advice, a person subject to a supervision order could be the subject of 
a prosecution or contravention proceedings in the case of any breach of these conditions. 
The honourable member has an amendment on the supplementary notice paper to clause 62(1) to change “may” 
to “must”. If the victim’s submission is relevant and admissible, the court must have regard to it. If the submission 
is irrelevant, the court should not be compelled to have regard to it. A victim’s submission may be relevant to 
determining whether someone is a high-risk offender under clause 7, but it may not be, depending on what is in 
the submission. If a victim’s submission contains impermissible prejudicial material, the court should not be 
compelled to have regard to it. Clause 7(3)(i) and (j) and clause 62 are sufficient to ensure that appropriate regard 
is had to victims’ submissions. It is also worthwhile stating that the acting Commissioner for Victims of Crime 
has expressed her satisfaction with the drafting of this provision. 
Hon Michael Mischin has another amendment on the supplementary notice paper, which proposes a review after 
five years, with a further review five years thereafter. A similar amendment is proposed by Hon Aaron Stonehouse, 
and the government supports that amendment. Hon Michael Mischin also has an amendment on the SNP that seeks 
to add further categories of offences to the schedule, being burglary or at least aggravated burglary. The Director of 
Public Prosecutions has advised that if a person is in a house and is violently assaulted or a serious offence like 
deprivation of liberty is committed, the DPP will usually also charge the accused with the violent or other offence. It 
would be very unusual for the DPP to charge a person with only aggravated burglary in such a case. The practice 
is the same for sexual offences committed during a burglary. It is true that the DPP has discretion. In that regard, 
clause 32 of the DPP guidelines requires the DPP to take into account the operation of the DSO act in considering 
plea offers. This will be amended to include the HRO legislation. 
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Hon Alison Xamon also raised a number of issues. The honourable member asked how many of those under dangerous 
sexual offender orders are children or mentally unfit. None of the existing orders under the Dangerous Sexual 
Offenders Act 2006 is against children or, to our knowledge, was originally imposed on a child. The honourable 
member also asked us to confirm that there will be no reduction in the rehabilitation support available to people 
on post-sentence supervision orders. I am advised by the Department of Justice that there will be no change in the 
availability of rehabilitation support to people on PSSOs. The honourable member also asked about the application 
of PSSOs to children. A PSSO can be made only for certain kinds of offenders who are serving fixed terms of 
imprisonment imposed under the Sentencing Act 1995. It is theoretically possible that a PSSO could be made for 
a 16 or 17-year-old. In practical terms, however, that is highly unlikely. Pursuant to section 120 of the Young Offenders 
Act 1994, a court can impose a custodial sentence on a young offender, including imprisonment under the 
Sentencing Act, but only if it is satisfied that there is no other appropriate way for it to dispose of the matter. A 16 or 
17-year-old also will not serve such a sentence in a prison unless the court so directs, and the court cannot make 
the direction unless the court is satisfied that it should do so after having regard to any significant risk the young 
person would pose to the safety and welfare of other people in custody or the staff at a detention centre, the young 
person’s antecedents, or any other reason the court considers relevant. Further, a PSSO operates from when a person’s 
term of imprisonment ends. In the unlikely event that a 16 or 17-year-old is serving a term of imprisonment, that term 
is likely to end after the young person has turned 18, and any PSSO would operate only from the end of that term. 
The honourable member requested that we confirm that the number of community representatives to be appointed 
will not be zero. The inclusion of provisions to allow for the appointment of community members to the High Risk 
(Sexual and Violent) Offenders Board illustrates the government’s clear intent that these provisions are to be 
utilised. The government recognises that it is an important provision and has every intention of appointing people 
who possess the necessary attributes, as outlined in clause 18(1) of the bill. I can confirm that the number of 
community representatives will not be zero. 
The honourable member raised questions regarding mandatory sentencing. That issue was also raised by 
Hon Aaron Stonehouse. The government has not introduced new mandatory sentencing. To the contrary, the bill 
retains the mandatory sentencing provisions in the Dangerous Sexual Offenders Act 2006. 
The honourable member raised questions about the identification of community corrections officers. The policy 
requiring staff to have and present departmental identification is found in chapters 10 and 22 of the adult community 
corrections handbook. I will quote an extract from chapter 10 of the handbook and table it for members’ reference. 
It states — 

It is a Departmental requirement that staff must have Departmental identification on their person and 
visible at all times when conducting official Departmental business. Departmental identification must be 
presented upon arrival at an offender’s residence. 

I table a copy of that page. 
[See paper 3037.] 
Hon ALANNA CLOHESY: A similar requirement is located in chapter 22 of the handbook, which is included 
in the document I have just tabled. I quote — 

It is a DCS requirement that staff must have Departmental identification on their person and visible at all 
times when conducting official Departmental business. Those staff responsible for fitting and installing 
GPS monitoring equipment and responding to GPS monitoring alerts must present their Departmental 
identification upon arrival at the offender’s location. 

The honourable member also asked whether clause 69(3)(e) means that there is no appeal from the Court of Appeal 
to the High Court. I am advised that this clause was drafted to specify those decisions that do not give rise to an 
appeal, in an effort to prevent appeals based on interlocutory or procedural decisions of a court. Clause 69(3)(e) 
provides for one appeal to the Court of Appeal in the Supreme Court but does not preclude an appeal to the High Court. 
The honourable member also raised a number of issues about offenders with mental impairment. The provisions 
in this bill that relate to persons with a mental impairment have been replicated from the Dangerous Sexual 
Offenders Act 2006 and apply only to persons who are convicted of a serious offence. This precludes persons who 
are mentally unfit to stand trial or who are found not guilty because they are in such a state of mental impairment 
as to be deprived of capacity, under section 27 of the Criminal Code, from being subjected to an order because 
they are not convicted of an offence.  
Clause 79, which replicates section 40AA of the Dangerous Sexual Offenders Act 2006, confirms that the state 
may apply for a restriction order for an offender who has become mentally unfit. This provision was introduced in 
2016 to make it clear that the court may make an order under the Dangerous Sexual Offenders Act 2006 even if 
the offender has been found not mentally fit on a subsequent charge or when the offender, if charged with an 
offence, is likely to be found not mentally fit. This clarification followed the issue being raised in an unsuccessful 
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application by an offender to stay proceedings under the DSO act in the case of the Director of Public 
Prosecutions (WA) v Pindan [2012] WASC 13, as referred to by the honourable member. 
The interaction between this bill and other laws that apply to mentally impaired accused is being further considered 
as the government drafts a new bill to replace the Criminal Law (Mentally Impaired Accused) Act 1996. For the 
present, and pending consideration, this bill does no more than preserve the existing position under section 40AA 
of the Dangerous Sexual Offenders Act 2006. 
The honourable member also sought information regarding the availability of information to Parliament. Currently, 
applications and proceedings under the Dangerous Sexual Offenders Act 2006 are conducted by the Director of 
Public Prosecutions, which is an exempt agency under the Freedom of Information Act 1992. There is no right of 
access to documents of an exempt agency under the Freedom of Information Act. Clause 11 of the bill provides 
for the Attorney General to authorise the State Solicitor’s Office to conduct applications and proceedings under 
the bill. Unlike the DPP, the SSO is not established by statute but is part of the Department of Justice. It is also 
not an exempt agency for the purposes of the Freedom of Information Act. To place the SSO in the same position 
as the DPP when conducting applications and proceedings under the bill, clause 100 provides for the SSO to be an 
exempt agency, but only in relation to documents originating with or received by the SSO in connection with 
functions under the bill. Clause 100 also ensures that the High Risk (Sexual and Violent) Offenders Board is made 
an exempt agency. This will ensure that its work does not provide under the Freedom of Information Act a right 
of access to documents that are not currently accessible in the context of the Dangerous Sexual Offenders Act. 

Under clause 13 of this bill, documents that are brought into existence, prepared, developed, made, received or 
obtained for the purposes of the bill, or any application of proceeding under the bill, will not be accessible under 
the Freedom of Information Act. Given the anticipated role of the SSO in conducting these matters and the bill’s 
provision for information sharing between supporting agencies—under clause 13 in part 3—it is also necessary to 
ensure that a right of access is not provided under the Freedom of Information Act to documents that are not 
currently accessible in the context of the Dangerous Sexual Offenders Act. However, none of these provisions will 
affect the application of the Freedom of Information Act to other documents. For example, if a supporting agency 
discloses a document under clause 25, that document will remain, under the Freedom of Information Act, as 
accessible in the hands of that supporting agency as it was before the agency disclosed it. Only the copy of the 
document in the hand of the recipient of the document will not be accessible under the Freedom of Information Act 
because of the bill’s provisions. 

The remaining clause cited by the honourable member—clause 23—ensures that members of the High Risk 
(Sexual and Violent) Offenders Board are prohibited from disclosing or using information they obtain because 
they are board members, subject to three exceptions. One of those exceptions is disclosure or use in circumstances 
approved by the minister. None of the clauses to which the honourable member refers affects other existing means 
of obtaining information, such as parliamentary questions. 

Finally, I address the question about tier 2 orders, or post-sentence supervision orders. PSSOs are made by the 
Prisoners Review Board under the provisions of part 5A of the Sentence Administration Act 2003. Under the 
provisions of section 112 of the Sentence Administration Act, the Prisoners Review Board is required to table, 
before 1 October each year, a written report to the minister on, inter alia, in paragraph (ga), the number of prisoners 
who were the subject of a report for the purposes of a PSSO under section 74C during the previous financial year; 
in paragraph (gb), the number of persons released subject to PSSOs during the previous financial year; and in 
paragraph (j), the operation of the Sentence Administration Act and relevant parts of the Sentencing Act 1995 
insofar as they relate to early release orders and PSSOs and to the activities of CCOs in relation to those orders 
during the previous financial year. 

Hon Charles Smith asked what the budget for the scheme is. The government will ensure that this scheme is properly 
funded. Hon Colin Tincknell made a contribution. I do not think he raised any specific questions, but I thank him 
for his contribution. 

Hon Aaron Stonehouse raised issues relating to mandatory sentences. I have dealt with that in previous comments. 
Hon Aaron Stonehouse also raised matters relating to due process. Just as is the case under the Dangerous Sexual 
Offenders Act 2006, an application for a restriction order will not be made until two important processes have 
been followed: an assessment of the offender will be made by the high-risk offenders review committee, currently 
called the Dangerous Sexual Offender Review Committee. This assessment is based on the offender’s risk profile 
and is informed by reports prepared by the Department of Justice, plus reports from any other source such as 
psychologists or psychiatrists. At present, if the offender’s risk profile warrants it, a referral is then made to the 
Director of Public Prosecutions, who assesses the merits of the case in terms of the provisions contained in the 
Dangerous Sexual Offenders Act 2006. An application will not be made if there is no reasonable prospect of 
success or if it is otherwise inappropriate to make the application. The same process will be followed for the 
purposes of the bill, although the process may be undertaken by the State Solicitor’s Office rather than the DPP. 
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Only after these processes have been followed, an application will be made for the purposes of the bill, just as is 
the case for the purposes of the act. Once an application is made, the procedures and safeguards of the bill will 
apply and the court will determine whether the offender is a high-risk offender; and, if so, whether a continuing 
detention order or supervision order should be made. 

The honourable member also asked questions about the standard of proof. There is a proposed amendment on the 
supplementary notice paper that will require the court to be satisfied beyond reasonable doubt that it is necessary 
to make a restriction order for an offender to ensure protection of the community against an unacceptable risk that 
the offender will commit a serious offence. Given that the task of the court is to assess further risk and thus to 
engage in the predictive process, it is likely that this will be an impossible standard to meet even with the most 
persuasive evidence. For these reasons, the government will not support the member’s proposed amendment to the 
standard of proof in clause 7(1) of the bill. 

Further amendments are proposed by Hon Aaron Stonehouse. One is an amendment to clause 2, with 
Hon Aaron Stonehouse seeking to cause a new clause 90A to come into operation after the bill receives the 
royal assent, citing potential mischief that may arise in staggered proclamations. The government does not 
support this amendment, as it has every intention of ensuring that all provisions of this bill come into operation 
as soon as possible. 

The honourable member also has an amendment to clause 7 in regard to the standard of proof. The proposed 
amendment requires that the court be satisfied beyond reasonable doubt that it is necessary to make a restriction order 
in relation to the offender to ensure protection of the community against an unacceptable risk that the offender will 
commit a serious offence. Given that the task of the court is to assess a future risk, and is thus to engage in a predictive 
process, it is also likely that this will be an impossible standard to meet, even with the most persuasive evidence. 
For these reasons, the government opposes the amendment as well as the consequential amendment to clause 82. 

The honourable member also has a new clause 90A on the supplementary notice paper and the government supports 
this amendment. 

Hon Nick Goiran raised an issue about the test referred to in clause 7(1), and I addressed that when responding to 
concerns on the same question raised by Hon Michael Mischin. 

I thank all honourable members for their contributions to this important debate. I commend the bill to the house. 

Question put and passed. 
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